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ABSTRACT 

Since 1970 the early childhood task force of the 
Education Coaiission of the States (ECS) has worked to encourage 
states to focus atteption on the quality of the life of children. As 
the task force explored the subject of child abuse, it quickly 
realized the need for: (1) better state programs for the prevention, 
identification and treatient of child abuse: (2) acre uniforaity 
aaong state statutes relating to child abuse; and (3) acre 
cooperation aaong states and aaong state agencies in exchanging 
appropriate inforaation. To encourage states to focus attention on 
iaproved aethods of reporting, preventing and treating child abuse* 
the task force asked Brian G. Eraser, staff attorney for the national 
center for the Prevention and Treataent of Child Abuse and Neglect, 
to draft suggested legislation. This booklet is the work of Mi. 
Eraser, drawn froa his experiences during 1972-73. It represents a 
synthesis of the best of existing state legislation, plus additional 
language designed to strengthen state capabilities in working to 
solve the probleas of child abuse. For those wishing further 
inforaation, a bibliography and notes on legil references are 
included. (Author) 
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FOREWORD 

Since 1970 the esrly childhood task force of the 
Education Commission of the States (ECS) has worked to 
encourage states to focus attention on the quality of 
life of children. The task force has been involved with 
state programs and services for very young children and 
with strengthening thft family. 

Anyone concerned with those subjects cannot ignore 
the problem of child abuse. As the task force explored 
the subject, it quickly realized that unfulfilled needs 
are for better state programs for the prevention, iden- 
tification and treatment of child abuse^ for more uni- 
formity among state statutes relating to child abuse 
and for more cooperation among states and among state 
agencies in exchanging appropriate information. 

To encourage states to focus attention on improved 
methods of reporting, preventing and treating child 
abuse, the task force asked Brian G. Fraser# staff attor 
ney for the National Center for the Prevention and Treat 
ment of Child Abuse and Neglect, to draft suggested 
legislation. Th3 legislation presented in this booklet 
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is the work of Mr* Fraser, drawn from his experience 
over the past two years in working with states through- 
out the nation* It represents a synthesis of the best 
of existing state legislation, plus additional language 
designed to strengthen state capabilities in working to 
solve whe problems of child abuse* 

The draft bill, taken with the accompanying comments, 
provides state legislators an opportunity to compare 
existing statutes and programs in their states with leg- 
islation that proposes a cc3mpfehensive program of iden- 
tification, treatment and prevention of child abuse* 

Legislation of this type presents state policyniakers 
with an opportunity to demonstrate a willingness to take 
positive action at the state level* It would also qualify 
states for funding under provisions in pending federal 
legislation that would require states to establish pro- 
cedures for (1) the discovery and reporting of instances 
of neglect or abuse of children, (2) cooperative arrange- 
ments with community agencies and resources dealing with 
child abuse, (3) a systematic method for receiving child 
abuse reports on a 24-hour basis and (4) a central col- 
lection point for all aata on child abuse and neglect* 



ERIC 



4 



For those wishing to explore the subject in more 
detail, a bibliography and notes on legal references 
are included. The ECS Early Childhood Project will be 
able to provide some assistance to states interested in 
further activity in this field, m addition, two organ- 
izations actively working in the field of child abuse 
should be useful contacts: the National Center for the 
Prevention and Treatment of Child Abuse and Neglect 
(Dr. Henry Kempe, Director, 1001 Jasmine St., Denver, 
Colo. 80220); the American Humane Association (Dr. 
Vincent DePrancis, Director, Children's Division, P.O. 
Box 1266, Denver, Colo. 80201). 

NOTE ; The Office of Child Development in the U.S. Depart- 
ment of Health, Education and Welfare 's in the process of 
developing a revision of its 1962 model state law for 
the mandatory reporting of child abuse. The intent of 
this ECS publication is to provide the states with sug- 
gestions for an immediate and practical approach to a 
pressing problem. The new OCD models when available, 
will serve as an additional resource. 
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STATE CHILD ABUSE LAWS NEED REVIEW 

All 50 states have sane form of statute requiring 
that the physical abuse of children be reported to public 
authorities, but many of the laws are limited in their im- 
pact. Child abuse continues to be a major unresolved na- 
tional problem. The purpose of this suggested legislation 
is to encourage state legislators to review child abuse 
statutes in their states and, where indicated, to revise 
existing laws to enable the states to deal more adequately 
with the problem of child abuse and in a more uniform and 
cooperative fashion. In addition* it would seem prudent 
for states to review and revise their child abuse statutes 
in anticipation of future federal funding which might be- 
come available to states which have instituted progressive 
programs in this field. 

An estimated 60,000 children — for the most part 
younger than 3 years old — are seriously physically abused 
by their parents each year. Seven hundred die. If child 
abuse is defined to include reglect, sexual and emotional 
abuse along with physical abuse^ the estimate increases 
astronomically. 
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Child abuse is usually not a single assault, but a 
continuing ongoing trauma. It is characterized by a 
number of attacks over a period of time, steadily grow- 
ing more physically and psychologically damaging, both 
in the severity of each attack and in the cumulative 
effects. It seems to be conditioned behavior. It is 
learned from parents and passed from generation to gen~ 
eration. It is not limited to any economic or social 
group. 

Obviously all the complex factors driving an adalt 
to abuse a child cannot be adequatoly dealt with in leg- 
i3lation. There is a growing awareness of a variety of 
programs which enable a parent to better cope with the 
relentless demands of young children. Some are specif- 
ically directed toward the abusing or potentially abus- 
ing parent: crisis nurseries to give relief from respon- 
sibility when tension mounts; therapists available on a 
one-to-one basis around the clock; discussion groups of 
those with similar attitudes and needs • Other programs 
are directed toward supporting fathers and mothers to en- 
hance their effectiveness as parents and toward preparing 
school-age youngsters for the future demands of parenthood. 



Strengthening the family as a state priority is an 
important focus of the early childhood project of the 
Education Commission of the States* 

But programs to help families are not sufficient 
alone* The first concern of government must be the 
health and safety — often the life — of the child. State 
law must be directed toward identifying abuse at the 
earliest possible time in order to prevent the abusive 
case from becoming the terminal case* Too often the 
law requiring that suspected child abuse be reported is 
inadequate and, because people are too afraid or uncer- 
tain or unaware to report, abusing parents are not 
stopped * 

Every state — plus the District of Columbia, Puerto 
Rico and the Virgin Islands—has enacted legislation for 
mandatory reporting of child abuse* But the quality of 
the laws varies widely, in fact, there are 50 different 
interpretations of how to solve the same problem* Usu- 
ally, only physical abuse is covered, and the problems 
of psychological abuse are not addressed* In at least 
two states, Kansas and Kentucky, the definition of child 
abuse has been enlarged to cover sexual and emotional 
abuse* 
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tore often than not, the legislation is simply puni- 
tive and not preventive or rehabilitative* Few state 
laws include substantial provisions for followup social 
services. Thirty-one impose criminal sanctions for fail- 
ure to report. At the present time, no state approaches 
the problem of child abuse from a multidisciplinary point 
of view. 

Too frequently, only a select few professional groups 
like doctors and nurses are required to report suspected 
abuse cases to the stete department of social services ot 
to the juvenile court system. Teachers, neighbors, rela- 
tives who might be aware of a problem before it becomes 
serious enough to require medical attention are included 
in mandatory reporting legislation in 16 states* Every 
state grants immunity to persons required to report, but 
only a few give similar protection to persons not mandated 
to report but who do so in good faith. Thirty-nine pro- 
hibit "privileged communication" between either husband 
and wife or doctor and patient in matters involving child 
abuse. 

There is still a desperate need for coordination 
and cooperation among the several state agencies (social 
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services » health and mental health and the juvenile court 
system) concerned about the abused child and his family* 
The effectiveness of the state agency or agencies charged 
by law with responsibility for following up on child abuse 
reports must be increased. Too often* inefficient methods^ 
inadequate staff and training or limited budgets prevent 
the agency or department from fulfilling its role. Toward 
that end this suggested legislation spells out specific 
procedures to be instituted by the agency • 

There is a similar reed for cooperation among states 
and uniformity among state laws. Twenty-nine states have 
established some sort of central registry for keeping 
track of suspected child abuse cases; but almost all are 
not yet functioning properly. In seme instances there is 
strong hostility toward the registry concept as an inxfa- 
sion of privacy. Only four states* statutes (Washington , 
Louisiana r Oregon and Alaska) provide for cooperation with 
other states in exchanging information and establishing a 
central registjry. Too frequently^ in today's mobile soci- 

V 

ety a child may be abused in several different counties 
and several different states r and there is no way to find 
out the case history. In addition^ because sources of 
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information are so scattered and incomplete, there is 
still no nationwide reliable information on \ ? magni- 
tude or the nature of the child abuse problem • 

Once abuse has been detected, there are too few 
provisions to protect the child •s interests. His fate 
is more often than not determined by the courts, without 
his interests being adequately represented. At least 
four states (Kansas, Tennessee, Colorado and New York) 
make it mandatory for a guardian ad litem to be appointed 
in cases of suspected child abuse. 

This suggested legislation is intended to provide 
all states with alternative approaches to major issues 
which could be covered in mandatory child abuse report- 
ing statutes. The suggested bill provides a more compre- 
hensive approach than any single existing state statute. 
When alternatives are included, they are taken from ex- 
isting statutes with the specific reference in brackets. 

The suggested bill is a compilation of existing 
state laws. Each provision has been proposed, amended, 
debated and enacted by some state legislatures. Unlike 
many model bills, it has "met the test of fire." It 
outlines a pragmatic attack on an immediate problem. 
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The suggested legislation has three main purposes; 

1. To encourage increased and more rapid reporting 
of all types of child abuse by requiring all professional 
persons who have contact with children to report suspected 
abuse cases. 

2. To encourage the provision of curative and pre- 
ventive approaches to child abuse rather than punitive 
ones, because jailing an abusive parent does not prevent 
him frcw abusing children after completion of the jail 
term and does not help the child. 

3. To encourage uniformity and cooperation among 
the states in order Lo enhance the flow of comparable 
information among the states and among state agencies. 

Where current statutes are quoted, the state and 
citation are noted for reference purposes. General 
reseerch sources for state statutes are listed in the 
bibliography. Although no attempt has been made to 
analyze the incidence, the medical aspects or the fam- 
ily dynamics involved in child abuse, significant rele- 
vant materials are also included in the bibliography. 

Even if this suggested legislation were enacted in the 
form outlined here, there are at least two complementary 
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efforts which should be undertaken by the states in order 
to maximize the impact of the law» If a state does not 
revise its legislation along the lines suggested, these 
additional steps are equally as important. The two ac- 
tivities to which states should give priority are (1) the 
education and training of professionals required to re- 
port under the law about their responsibilities and 
(2) the use of public media to alert the public about 
the problems of child abuse and to encourage reporting 
by persons not mandated to report. 

The job of educating professionals is mandated only 
in New York state. Usually the task is assigned to the 
state welfare department, the state bar association , 
the state medical association or some community action 
group. The agency that initiates the process is not 
as important as that the task be specifically assigned 
to a group that can do it well. This educational pro- 
cess should include at least several aspects: notifi- 
cation to those persons required to report that they 
are in fact mandated to do so, providing instructions 
about the necessary procedures when a report is warranted 
and providing instruction in identifying child abuse in 
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its various forms. Idaho has utilized the technique of 



a governor's conference on child abuse to begin this 
educational process and has followed that with statewide 
publicity designed to encourage reporting of child abuse. 

The New York legislation mandating that a particular- 
state agency be responsible for education and training 
reads: 

The department and local departments, 
both jointly and individually, within the 
appropriation available, shall conduct con- 
tinuing publicity and educational programs 
for local department staff, persons and 
officials required to report and any other 
appropriate persons to encourage the fullest 
degree of reporting of suspected child abuse 
or maltreatment. The program shall include 
but not be liiuited to responsibilities, ob- 
ligations and powers under this title and 
chapter as well as the diagnosis of child 
abuse and maltreatment and the procedures 
of the child protective service, the family 
court and other duly authorized agencies. 
tMcKinney*s Consol. Laws of N.Y., Soc. Serv., 
Title 6, §§421 (1973)] 

The impact of a public media campaign has been demon- 
strated in Florida. Statistics fron that state indicate 
the extent of the problem. In 1971, the Florida Legisla- 
ture revised that state's child abuse statutes. To imple- 
ment the new legislation a statewide publicity campaign- 
using television, radio and po::ters — was initiated to 
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make the public aware of the problem of child abuse and 
of how and where to make reports. In the first year of 
operation, there were more than 19,000 reports of child 
abuse. That compares with a total of 200 reports in 
the year before the new legislation was enacted. 

Reporting of suspected child abuse in Florida has 
continued at approximately the same level. In the first 
22 months of operation under tha new legislation — fron 
Oct. 1, 1971, through Aug. 15, 1973— there were 43,490 
reports of child abuse. Of that total, 22,884 were 
investigated. The investigations revealed that reports 
on 14,326 of the children were valid, a validity rate 
of 60 per cent. 

Although the Florida law requires an immediate in- 
vestigation of all reports, the legislature has not pro- 
vided enough funding for the staff necessary to investi- 
gate all reports. Approximately 50 per cent of the 
reports have been investigated. 

Florida's reporting system utilizes a single phone 
number that may be called toll-free fron any point in 
the state. The phone is manned continuously. 

Types of abuses that have been reported in Florida 
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include sexual abuse, skull fractures, broken bones, 
cuts, burns, bruises, beatings, malnutrition, medical 
neglect, abandonment and death. Twenty-one children 
were dead on arrival and 15 others died as a result of 
injuries in the 22-month reporting period. The majority 
of alleged abusers were mothers — 22,093. Fathers were 
alleged abusers in 6,777 reports and both parents in 
9,510 reports. 

The majority of child abuse reports in Florida in- 
volved whites: 16,929 males and 16,689 females. Among 
blacks, reports were received on 4,636 males and 4,759 
females. 

Most of the reports of child abuse came fran neigh- 
bors, relatives, parents, police, social workers and 
schools — in that order. Doctors, nurses, hospitals and 
institutions made relatively few reports ♦ 
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HOW TO USE THIS BOOKLET 



The suggested legislation is printed on the left — 
even^numbered pages 18 through 88 ♦ Consents on the 
legislation, section by section, are printed on the 
right — odd-numbered pages 19 through 89 ♦ 

This booklet has been laid out in this format so 
that the legislation and the comments on it can be read 
together ♦ The commentary clarifies and expands upon 
the legal language and suggests the implications of the 
alternatives presented* Its purpose is to insure that 
the complications and ramifications of th^ bill are 
fully understood « 

When alternatives are presented in the suggested 
legislation, they are taken from existing state statutes 
with the specific reference in brackets* 
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AN ACT RELATING TO MANDATORY 
RVPORTING OF CHILD ABUSE 



BE IT ENACTED by the legislature of the State of 



Section 1. Purposes . It is the purpose of this 
Act, through the complete reporting of child abuse, to pro- 
tect the best interests of the child, to offer protective 
services in order to prevent any further harm to the child, 
to stabilize the home environment, to preserve family life 
whenever possible, and to encourage cooperation among the 
states in dealing with the problem of child abuse. 

ALTERNATIVE. The public policy of this state is: 
to protect children whose health and welfare may be adversely 
affected through injury and neglect; to strengthen the family 
and make the home safe for children by enhancing the parental 
capacity for good child care; to provide a temporary or perma 
nent nurturing and safe environment when necessary; and for 
those purposes to require the reporting of child abuse, in- 
vestigation of such reports by a social agency and provision 
of services where needed, to such child and family • [Conn. 
Gen. Stat. Ann. §17-38 (a) (1973)] 
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COMMENTS ON THE SUGGESTED LEGISIATIOI 



Purposes > The purpose of this act is preventive and 
curative and not punitive in nature. It is intended to en- 
courage reporting within a state and cooperation among the 
states in order to identify abuse as quickly as possible. 
With the identification of a specific instance of child 
abuse, it is intended chat the state's resources will be 
broughc to bear in an effort to protect the child's health, 
to prevent the abuse from occurring again and to keep the 
family unit intact whenever possible. 

Keeping the family unit intact, however # is not the 
primary purpose of this legislation. Protection of the 
child takes first priority. In many cases, the protection 
of the child's interests and keeping the family together will 
be one and the same. They need not be mutually exclusive. 
Unfortunately, in some situations, they are. In these cases, 
the two should be separated and primary emphasis should be 
placed on the welfare of the child. 
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SUGGESTED LEGISLATION 



Section 2. Definitions . When used in this Act, 
unless the specific content indicates otherwise: 

(a) **child** means any person under 18 years of 

age; 



(b) "abuse** means any physical injury or mental 
in jury inflicted on a child other than by accidental means 
or an injury which is at variance with the history given of 
it; 
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COMMENTS 



Definitions > (a) This definition of a "child/' taken 
from Maryland legislation # is relatively uniform across the 
country. Washington state, however # noting that the purpose 
of an act of this type is to protect those persons who can- 
not protect themselves, has defined a child to be: "Any 
person under the age of 18 years and shall include mentally 
retarded persons, regardless of age." iRev. Wash. Code Ann. 
§26.44.020(6) (1972)] A definition that specifically in- 
cludes the mentally retarded is preferable, although it ob- 
viously greatly expands the scope of the bill, and a gener- 
ally agreed-upon definition of mentally retarded may be dif* 
ficult to achieve. For other definitions of a child incor- 
porating a physical or mental disability, the statutes of 
Delaware, Nebraska and Ohio are especially helpful. 

(b) The definition of "abuse" used here is a combina- 
tion of Connecticut and Louisiana legislation. As defined, 
"abuse" has a broad context. It refers to any physical in- 
jxiry which is not accidental in nature. The word "serious," 
which in many state statutes precedes "physical injury," has 
been purposely deleted because legislation designed to 
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SUGGESTED LEGISLATION 



(c) "neglect" means a failure to prcAride, by 
those legally responsible for the care and maintenance of 
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COMMENTS 

provide an effective child abuse program should be concerned 
with all injuries, not just the serious ones. In many cases, 
simple physical injuries becc»ne serious physical injuries and 
by that time it's too late to offer adequate assistance. 

The definition also refers to mental injury. This con- 
notes emotional abuse. A number of state statutes make direct 
reference to and define abuse to include emotional abuse. 
Statutes in this category include those of Delaware, louisiana, 
Kansas, Tennessee and Texas. Here, mental injury is not de- 
fined so as to be combined with a physical injury, although 
many state statutes refer to serious physical injury result- 
ing in emotional harm, or serious mental abuse resulting in 
physical injury. The definition here is intended to connote 
pure emotional abuse, but does not exclude emotional damage 
resulting from physical abuse. An "injury which is at vari- 
ance with the history given of it'* is included because par- 
ents who have seriously injured their children often pro- 
pose explanations that do not adequately explain the injury. 

(c) "Neglect" includes the willful commission or negli- 
gent omission of seme act by the parent. This is intented 
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SUGGESTED LECISLATION 



the child: t/.e proper or necessary support; education, as 
rer;uired by law, or medical , surgical or any other care 
necessary for his well-being; 



(d) "unfounded report" means any report made 
pursuant to this Act which is not supported by some credible 
evidence; 



(e) "department" means the Department of Social 

Services. 

ALTERNATIVE !• As used in this Act, "physical or 
mental abuse" means infliction o"^ physical or mental injury, 
or causing of deterioration of a child and shall include 
failing to maintain reasonable care and treatment or exploit^ 
ing a child to such an extent that the child's health, morals 
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COMMENTS 

CO cover situations in which the child is not physically or 
mentally abused, but which, if unchecked, present as great a 
danger to the child, such as inadequate diet for a child diag- 
nosed to have a protein deficiency (PKU) at birth and is thus 
in danger ot mental retardation. The context of neglect is 
broad enough to cover the failure to *-hrive and neglect and 
starvation clauses found in many mandatory reporting statutes. 

(d) The definition of an "unfounded report" is intended 
to solve the pcobleu of the malicious, bad faith report. In 
too many cases, reports of suspected abuse with no credible 
evidence to justify them are listed in a central registry. 
This is an attempt to distinguish between those reports that 
should be listed and those that should not. 
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SUGGESTED LEGISLATION 

or &notional well-being is endangered, iKans. Stat. Ann. 
New §5 ci* 1972, Senate Bill No. 36 (L.1972 Ch. 164)] 

ALTERNATIVE 2. Abuse means any case in which a 
child exhibits evidence of skin bruising, bleeding, mal- 
nutrition, sexual molestation, burns, fracture of any bone, 
subdural hematoma, soft tissue swelling, failure to thrive 
or death and such condition or death is not justifiably 
explained, or where the history given concerning such con- 
dition or death is at variance with the degree or type of 
such condition or death or the circumstances indicate that 
such condition or death may not be the product of an acci- 
dental occurrence. {Colo. Rev. Stat. §22-10-1(4) (1972)1 

Section 3. Persons Mandated to Report Suspected 
Abuse, Sexual Abuse and Neglect . When any physician, sur- 
geon, mediaed examiner, coroner, dmitist, osteopath, optome- 
trist, chiropractor, podiatrist, resident, intern, registered 
nurse, hospital personnel (engaged in admission, examination, 
care or treatment of person-',). Christian Scierce practi- 
tioner, teacher, school official, social service worker, 
day care center worker or any other child or foster care 
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Persons Mandated to Report s The basic format for Sec- 
tion 3 is from the New York legislation, and the provision 
for the report of conditions or circumstancess that would 
reasonably result in abuse is from the Colorado law. 

The number of individuals required to report under this 
section is extensive • By making provisions for all indi- 
viduals and all professionals who come into contact with 
children to report suspected abuse # the problem may be 
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worker, mental health professional , peace officer or 
law enforcement official has reasonable cause to sus-^ 
pect that a child has been subjected to abuse, sexual 
abuse or neglect or observes the child being subjected 
to conditions or circumstances which would reasonably 
result in abuse, he shall immediately report or cause 
a report to be made to the di:partment. Whenever such 
pers:on is required to report under this Act in his 
capacity as a member of the staff of a medical or 
public or private institution, school, facility or 
other agency, he shall immediately notify the person 
in charge of such institution, school, facility or 
other agency or his designated agent, who shall then 
become responsible for making a report or cause such 
report to be made. 

In addition to those persons and officials 
required to report suspected child abuse, sexual abuse 
and/or neglect, any other person may make a report if 
such person has reasonable cause to suspect that a 
child has been abused or neglected . 
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identified quickly and needed assistance offered. If man- 
datory reporting were limited to physicians # only serious 
abuse cases would be identified. 

Sexual abuse has not been delineated in definitive 
terms to enable courts to interpret this broadly to include 
sexual physical assaults, consensual sexual activity with 
a minor and nonphysical sexual assaults such as exhibi- 
tionism. The new Connecticut Children's Code has been 
amended to allow hospitals, physicians and clinics to 
examine and treat a minor for venereal disease without 
his parents' consent. Examination and treatment are con- 
fidential unless the minor is under 12 years of age, and 
then a report is required under the statute mandating 
reports of suspected child abuse. The assumption is that 
sexual contact with or without the consent of a child 
under 12 constitutes abuse and should bo reported as such. 

Finally, this section provides for voluntary reports 
by any person who has reasonable cause to suspect abuse. 
This is to encourage all persons to report suspected abuse 
and to make certain that such reports will be identified 
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ALTERNATIVE. Any person having cause to 2>e- 
lieve that a child's physical or mental health or wel- 
fare has been or may be further adversely affected by 
abuse or neglect, such as licensed physicians, interns 
or residents , nurses, hospital staff manbers, teachers, 
social workers and other persons or agencies having the 
responsibility for the care of children, shall report 
in accordance with subsection "<J" of this section. 

Any other person having cause to believe that 
a child's physical or mental health or welfare has been 
or may be further adversely affected by abuse or neglect 
may report in accordance with subsection "d" of this 
section. [La. Rev. Stat. §14-403 (c) (1) and (2) (1973)] 
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and. processed* At the same time, it insures that indi- 
viduals making voluntary reports will not be subjected 
to criminal liability for failure to report. Only those 
indivi^^'uals who are required to report would be criminally 
and civilly liable for failure to do so. Presently, 16 
states require that "any otner person who has reasonable 
cause to suspect" abuse must report. This suggested legis- 
lation does not make such reports mandatory. By providing 
procedures to handle reports from all individuals, and by 
alerting the public to the problem of child abuse and the 
procedures that should be followed when it is suspected, 
the same ends will be served. A broader mandate is almost 
unenforceable and increases the responsibilities of the 
department inordinately. 

The suggested legislation designates, for purposes 
of illustration, the department of social services as the 
responsible stat* agency. It may not be the appropriate 
agency in every state. It is used to emphasize that if 
the problem of child abuse is to be approached from a 
curative and preventive standpoint, it may be wise to 
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Section 4. Mandatory Reporting to a Medical 
Examiner and a Post-Mortem Investigation . Any person or 
official required to report cases of suspected child abuse , 
sexual abuse or neglect ^ under Section 3 of this Act, in-- 
eluding v^orkers of the local child protective services, 
who has reasonable cause to suspect that a child has died 
as a result of child abuse, sexual abuse or neglect shall 
report that fact to the appropriate medical examiner or 
coroner. The medical examiner or coroner shall accept 
the report for investigation and shall report his findings 
to the police, the appropriate aistrict attorney, the 
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involve a social service /agency initially, rather than 
a law enforcement agency. The legislation provides for 
the department to notify police that a report of suspected 
abuse has been received • If state legislatures that 
enact this or similar legislation are unwilling to appro- 
priate funds to provide the necessary staff support, it 
may be wise to require that the report be made to the 
police and to the department of social services concur- 
rently. 

Reporting to a Medical Examiner; Post-Mortem Invest- 
igation . Until a few years ago, coroners and medical 
examiners were not required to report suspected incidents 
of child abuse, sexual abuse and neglect. As a result, 
numbers of child abuse deaths were never noted or reported. 
It is true that if a child is dead he is no longer in 
danger, but one purpose of child abuse legislation is 
to protect other children in the same family and to iden- 
tify abusive parents. To accomplish this, deaths result- 
ing from suspected child abuse should be reported by the 
coroner or medical examiner and the same procedure followed 
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local child protective service agency and, if the institu- 
tion making the report is a hospital, to the hospital • 



Section 5. Color Photographs and X Rays . Anij 
person who is required to report cases of child abuse, 
sexual abuse and/or neglect may take or cause to be taken, 
at public expense, color photographs of the areas of trauma 



34 



COMMENTS 



as if the child were still alive. Several states — in- 
cluding Colorado, Illinois, Kentucky and Washington — 
have noted this deficiency in their statutes and now re- 
quire coroners and medical examiners to report* 

Section 4, however r goes one step further and requires 
reports to a medical examiner/coroner when someone other 
than a medical examiner or coroner suspects that a child 
has died as a result of child abuse, sexual abuse and/or 
neglect. The medical examiner /coroner is required to 
accept the report, make an investigation and report his 
findings to the police, district attorney and the welfare 
department. 

The intent is to provide more complete information 
concerning potential suspected abusers and incidents of 
child abuse for the protection of other siblings in the 
same family. 

Color Photographs; X Rays . This section is intended 
to provide data to augment the department's file pertain- 
ing to child abuse. It is assumed that such photographs 
would become a portion of the medical file and thus could 
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visible on a child and, if medically indicated , cause to 
be performed radiological examinations of the child. Any 
photographs and /or X raus taken shall be sent to the de- 
partment as soon as possible. Whenever such person is 
required to report under this Act, in his capacity as a 
member of the staff of a medical or other private or pab^ 
lie institution, school, facility or agency, he shall 
immediately notify the person in alictrge of such inf^titu- 
tion, school, facility or agency or his designated dele- 
gate, who shall ihen take or cause to be taken, at public 
expense, color photographs of physical trauma and shall f 
if medically ijidicated , cause to be performed radiological 
examination of the child. [McKinney's Consol. Laws of 
N.Y., Soc. Serv., Title 6, §§417 (1973) J 
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be used in court proceedings ♦ This section specifically 
states that color photographs may be taken of the physical 
trauma visible on a child* Legally^ this means that indi- 
viduals mandated to report abuse do not need parental per- 
mission or release to take the necessary photographs • The 
language of this section specifically states that any per- 
son required to report may take color photographs, but 
when such person is a member of a staff of a hospital or 
any other private or public institution, school, facility 
or agency, he shall notify the person in charge who shall 
take such color photographs. It is assumed that the au- 
thority to take color photographs also grants authority 
to take black and white photographs. 

Only New York now grants legislative permission to 
individuals required to report abuse to cause color photo- 
graphs to be taken without the parents' r*eri«ission. Wash- 
ington, however, does grant permission to the local law 
enforcement agency and social and health services investi- 
gating reports to photograph the child for documentary 
purposes . 
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Section 6. Protect ivo Custody . A police offi^ 
cer , a law enforcement official or a designated employee 
of the city or county depar^jnent of social services, may 
take a child into protective custody or any person in 
charge of a hospital or similar institution or any physi-^ 
cian treating a child may keep that child in his custody 
without the consent of the parent or the guardian, whether 
or not additional medical treatment is required if the 
circumstances or conditions of the child are such that 
continuing in his place of residence or in the care and 
custody of the parent, guardian, custodian or other per- 
son responsible for tha child's care presents an imminent 
danger to that child life or health. Provided, however, 
that such custody does not exceed 72 hours and that the 
juvenile court and the department are notified immediately 
in order that child --pro tt::Ctive proceedings may be initiated. 
The director of the local social services cr health agency 
may give effective consent for medical, dental, health and 
hospital services for any abused child under the age of 16 
years. 
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Protective Custody . The right of a physician or the 
head of a hospital, clinic or similar ins-^itution to re- 
tain custody of the child in his care is beginning to gain 
wide acceptance. The right to retain custody under this 
section ic permitted even if there is no immediate need 
for additional medical treatment and even if the parents 
object to the retention of custody. The requirement is 
that there exisLs some immediate danger to the child* s 
life or health. With the addition of the word "health," 
the minimum requirement is simply that if the child were 
released, there would be a possibility that the child 
might suffer further injury. There is no requirement 
that the injury be "serious." 

This section is intended to give doctors, hospitals, 
clinics and similar institutions more flexibility in deal- 
ing with what they believe may be a potentially explosive 
and dangerous home environment for a child. This section 
is particularly pertinent in those situations where it 
proves difficult to obtain a police hold or a court order. 
There are procedural safeguards: (1) if custody is 
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ALTERNATIVB^ Any physician examining a child 
with respect to whom abuse is suspected shall ^ after rea- 
sonable attempts to advise the parents^ guardian or other 
person having responsibility for the care of the child 
that he suspects has been abused^ have the right to keep 
such child in the custody of the hospital for no longer 
than 96 hours, with or without the consent of his parents, 
guardian or other person having responsibility for his 
care, pending study of the family and home by the welfare 
ageuc\^ concerned or the filing of a petition to the ju^ 
venile court. [Conn. Gen. Stat. Ann. §17-38 (d) (1973)] 

Section 7 ^ Reporting Procedures . 

(a) Reports of child abuse, sexual abuse and 
neglect made pursuant to this Act shall be made immediately 
by telephone and shall be followed by a written report 
within 46 hours if so requested by the receiving agency. 
The receiving agency shall immediately forward a copy of 
this report to the statewide central registry on forms 
supplied by said registry. [See Section 13, page 70.] 

(b) Such reports shall include the following 
information: the names and addresses of th^ child and 
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retained by a hospital, physician or other person, legal 
proceedings for temporary custody must be brought within 
72 hours; and (2) at the hearing, the welfare department 
has the burden of showing that the child is, indeed, in 
some danger and that this is not a frivolous assumption 
on the part of the person retaining custody ♦ 



Reporting Procedures ♦ The intent of this section is 
to require immediate reporting so that appropriate services 
and protective action can be taken. The suggested legis- 
lation provides for a written report by the reporter or 
the receiving agency » Whether individuals required to re- 
port child abuse are also required to make a written report 
is left to the discretion of the receiving agency. A num- 
ber of states require an immediate oral report to the re- 
ceiving agency followed by a written report within some 
arbitrary time period. Other states simply require an oral 

41 

ERiC 



SUGGESTED LEGISLATION 



his parents or other persons responsible for his care^ 
if known; the child^s age, sex and race; the nature and 
extent of the child's injury- sexual abuse or neglect, 
including any evidence of previous juries, sexual abuse 
or neglect to the child or his siblSr.t^ ^ the name and ad^ 
dress of the person responsible for the injuries, sexual 
abuse or neglect, if known; family composition; the source 
of the report; the person making the report, his occupation 
and where he can be reached; the actions taken by the re^ 
porting source, including the taking of photographs and 
X rays, removal or keeping of the child or notifying the 
coroner, medical examiner and other information that the 
person making the report believes may be helpful in the 
furtherance of the purposes of this Act. 

(c) A copy of this report shall iimediately 
be made available to the appropriate law enforcement 
agency , for its consideration. 

(d) A written report from persons or officials 
required by this Act to report shall be admissible in evi- 
dence in any proceeding relating to child abuse, sexual 
abuse or neglects 
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report and leave it up to the receiving agency whether 
or not the reporter will complete a written report ♦ 

If individuals required to report child abuse were 
also required, by statute, to make a written report, it 
might have a chilling effect on the incidence of report- 
ing* This is the rationale for requiring an oral report, 
but leaving the question of a written report to the dis- 
cretion of the agency* 

(b) The content of the report is extensive, as it 
is in a number of states — including Connecticut, Oregon 
and West Virginia* The intent is to identify the child 
who is endangered, the probable abuser, any other sib- 
lings who may be in danger and the identity of the re- 
porter so that an extensive follow-up may be made, if 
necessary* This information, it is expected, will be 
used for research purposes, for legal proceedings and 
for tracking abusive parents or caretakers until the 
child is out of danger* 

The report requires the name and address of the 
parents and of the suspected abuser* In many cases 
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ALTERNATIVE. Each report made pursuant to the 
provisions of subsection **e" shall be made to the agencies 
as provided for hereinafter, both orally and in written 
form; both of the reports shall be made as soon as is rea- 
sonably possible in the circumstances ; but in any case, the 
written report must be made within 48 hours of the contact, 
examination^ attention or treatment which disclosed the ex^ 
istence of possible abuse. The oral report shall be made 
either by telephone or direct communication to the local 
department of social services or the appropriate law en- 
forcement agency. The agency to which the report is made 
all immediately notify the other agency. Nothing, how- 
ever, shall prohiI>it the local department of social ser- 
vices and the appropriate law enforcement agency from 
jointly agreeing to cooperative arrangements . The required 
written report shall be made in all cases to the local de- 
partment of social services and a copy shall be sent to the 
local state's attorney. 

The oral and written reports shall contain the 
following information, or as much thereof as the person 
making the report shall be able, in the circumstances, 
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these are. not the same. If the suspected abuser is a 
relative or a friend, the report should be filed in 
that name, appropriately cross referenced, and not in 
the parents' or caretakers' names. 
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to furnish: 

1. The name and home address or ad- 
dresses of the child (ren) and the parents 
or other persons responsible for the care 
of the child (ren) in question. 

2. The present whereabouts of the 
child (ren) if not the same as the home 
address or addresses. 

3. The age or ages of the child (ren) . 

4. The nature and extent of the in- 
juries of the child (ren) in question, in- 
cluding evidence or information available 
to the person or agency rendering the re- 
port of previous injury (ies) possibly re-- 
suiting from abuse and 

5. All such information available to 
the reporter which would be of aid in es- 
tablishing the cause of the injury (ies) and 
the identity of the person (s) responsible 
therefore. [Md. Code Ann. %27-35(A) (D) (1973)] 
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Section 8 . Duties of the Department Upon Receipt 
of the Report s 

(a) The department shall make a thorough in- 
vestigation promptly upon receiving either the oral or 
the written report. The primary purpose of such an in- 
vestigation shall be the protection of the child* 

(b) The investigation shall include the nature, 
extent and cause of the child abuse, sexual abuse or neg- 
lect; the identity of the person responsible therefore; 
the names and conditions of other children in the home; 

an evaluation of the parents or persons responsible for 
the care of the child; the home environment and the rela- 
tionship of the child (ren) to the parents or other persons 
responsible for their care; and all other pertinent data. 

(c) The investigation shall include a visit to 
the child's home, a physical, psychological or psychiat- 
ric examination of all children in that home; an interview 
with the subject child. If the admission to the home, 
school or any other place that the child may be, or per^ 
mission of the parent or other persons responsible for 
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Duties of the Department > The duties of the depart- 
ment spelled out in this section are those which would 
logically follow a report of suspected abuse. States 
with statutes similar to the suggested legislation are 
Texas, Connecticut # Louisiana^ Tennessee and North Caro- 
lina* 

In this section^ an investigation is required imme- 
diately upon receipt of an oral or written report^ which- 
ever comes first. The primary purpose of the department's 
investigation is the protection of the child. 

It is intended that the department's investigation 
would be a thorough examination of the contents of the 
report to determine not only the safety of the reported 
child but of all other children in the home. 

(c) This paragraph specifies that a complete invest- 
igation be made. This includes a visit with the child ^ a 
visit to his home and a physical, psychological or psy- 
chiatric examination. Provision is made for any exigen- 
cies that may develop with parents who balk or schools 
or agencies that prove to be uncooperative. 
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the child (ren) for the physical, psychological or psy^ 
chiatric examination cannot be obtained, then the juvenile 
court or the district court, upon cause shown, shall order 
the parents or persons responsible and in charge of any 
place where the child may be to allow entrance for the 
interview, above examinations and investigation. 

(d) If, before the examination is complete, 
the opinion of the investigators is that iimediate removal 
is necessary to protect the child (ren) from further abuse 
or neglect, the juvenile court or the district court, on 
petition by the investigators and with gcr^ cause being 
shown, shall issue an order for temporary removal and 
custody. 

(e) The county agency responsible for the pro- 
tection of juveniles, or county welfare unit, shall make 
a complete written report of the investigation together 
with its recommendations ^ Such reports shall be made avail- 
able to the juvenile court or district court, the district 
attorney and the appropriate law enforcement agency upon 
request. iTex. Family Code, Title 2, §34.05 (1973)] 



50 



COMMENTS 



(d) If the child is in danger in his home environ- 
ment^ the investigators have the option of petitioning the 
court 'for temporary custody. This^ of course, asstimes that 
the child has not been taken into protective custody by a 
physician or other person under Section 4. Section 4 and 
Section 8fi) should be read together and compared with re- 
gard to the burden required for obtaining temporary custody* 

(e) Although the Texas statute is cited # the language 
of this paragraph differs from the Texas version in that 
the report and recommendations shall be made available to 
the appropriate courts the district attorney and the law 
enforcement agency only upon request. The Texas statute 
requires that the report be forwarded to the courts the 
district attorney and the law enforcement agency. The 
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(f) The department shall make a written report 
or case summary, together with services offered and ac- 
cepted, to the state central registry on forms supplied 
by the registry for that purpose. 
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rationale for the change is that a mandatory requirement 
that the report be forwarded would severely limit the 
effectiveness of the protective caseworker since it would 
be destructive to the worker's ability to establish a 
working relationship with the family. 

Although some states set a specific period for com- 
pleting the investigation and recommendations # no minimum 
time limit is given* The assumption is that both the in- 
vestigation and the report will be available upon request 
at the depart*uent 's earliest convenience. It is believed 
that more could be lost by requiring a brief report to the 
court than could be gained by obtaining a quick disposi- 
tion. Any danger to the child during an investigation 
could be adequately compensated for by petitioning the 
court for temporary custody. 

(f ) A follow-up report must be made to the central 
registry concerning the incident of child abuse. Thus, 
at a minimum, the central registry will contain an initial 
report of suspected abuse, sexual abuse and/or neglect, 
together with a stimmary of the report of the investigation 
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Section 9. Iimunity From Liability • Any per^ 
son, official or institution participating in good faith 
In the making of a report, the taking of photographs or 
the removal of a child pursuant to this Act, shall have 
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by the department foi* every case reported. (See Section 
13.) 

The Texas ^ Louisiana and Tennessee statutes offer 

excellent examples of the duties of the department upon 

receipt of a report of child abuse. For purposes of 

cOTiparison, the Colorado statute on this subject follows: 

The department shall investigate each case 
of alleged child abuse referred to it by law en- 
forcement agencies and shall provide such social 
services as are necessary and appropriate under 
the circumstances to protect the child and to 
preserve the family. 

The department may make a request for fur- 
ther assistance from the law enforcement agency^ 
or take such legal action as may be appropriate 
under the circumstances. 

The department shall make a written report 
or case summary as the division of public welfare 
may require, to the state registry of child pro- 
tection of all reported cases of child abuse and 
action taken with respect to all such cases. 
[Colo. Rev. Stat. §22-10-4(1) (2) (1972)] 



Immunity From Liability . To encourage reporting^ 
this secLion protects from civil and/or criminal liability 
any person who makes a report. Presently^ every state 
offers some form of immunity from liability under mandatory 
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inanunity from any liability^ civil or criminal ^ that 
otherwise might result by reason of such actions. For 
the purpose of any proceedings ^ civil or criminal, the 
good faith of any person required to report cases of 
child abuse f sexual abuse or neglect shall be presumed. 

ALTERNATIVE i. A person reporting harm shall 
be presumed to be acting in good faith and shall, there- 
fore, be immune from any liability , civil or criminal , 
that might ntherwise be incurred or imposed for such 
actions. [Tenn. Code Ann. §37-^1209 (1973)] 

ALTERNATIVE 2. Any person, other than the 
alleged violator, reporting pursuant to this section in 
good faith shall have immunity from liability that others- 
wise might be incurred or imposed. Such immunity shall 
extend to participation in any judicial proceeding re- 
sulting from such report. [La. Rev. Stat. §14^403 (e) 
(1973)} 

Section 10. Abrogation of Privileged Communis 
cations . Any privilege between husband and wife or ie- 
tween any professional person, except lawyer and client. 
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reporting statutes* This section of the suggested legis- 
lation provides immunity for individuals required to 
report and, in addition r covers those persons who are not 
required to do so. Immunity is granted from the actual 
reporting (Section 3) # from the taking of photographs or 
X rays (Section 9) and from taking a child into protec- 
tive custody without a court order and without the parents' 
permission (Section 9) . 

Immunity is granted only if the report, the color 
photographs and the taking into protective custody are 
done without malice and in good faith. However, under 
this act, good faith is presumed. In effect, this means 
that anyone bringing suit has the burden of overcoming 
the presumption. Presently, 11 states presume good faith 
tor immunity purposes under the mandatory reporting 
statutes* 

Abrogation of Privileged Communications . This section 
abrogates the privileged status of confidential communica- 
tions in regard to child abuse, sexual abuse and/or neglect 
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including but not limited to physicians, ministers, coun- 
selors, hospitals, clinics, day care centers, and schools 
and their clients, shall not constitute grounds for ex- 
cluding evidence at any proceeding regarding child abuse, 
sexual abuse and /or neglect of a child or the cause thereof. 



Section 11. Penalty for Failure to Report , 
(a) Any person, official or institution re- 
quired by this Act to report a case of suspectad child 
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in all relationships^ professional or otherwise^ except the 
attorneyclient relationship* Currently^ 42 states abrogate 
the privileged status of confidential communications between 
certain persons in cases involving child abuse, and 12 
states abrogate privileged communications between all per- 
sons except those between attorneys and their clients* 

In most cases of child abuse, the only eyewitnesses 
are the parents and the child. The child is either too 
young or too intimidated to testify and the suspected 
abuser, of course, cannot be forced to testify against 
his own interests. To circumvent the possibility of 
having to establish a case of child abuse, sexual abuse 
or neglect on purely circumstantial evidence, the priv- 
ileged status of confidential communications and events 
between husband and wife, doctor and patient, is denied 
in this instance* This should balance the judicial scales 
toward protecting the interests of the child* 

Penalty for Failure to Report * Under this section, 
individuals who axe required to report and who willfully 
fail to do so become civilly and criminelly liable* 
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abase, sexual abuse or neglect , who willfully fails to do 
so shall be subject to a fine of $100 and up to five days 
in jail. 

(b) Any j^rson, official or institution re^ 
quired by this Act to report a case of suspected child 
abuse, sexual abuse or neglect, and who willfully fails 
to do so, shall be civilly liable proximately caused by 
such failure. 
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Subsection (a) is little more than a slap on the wrist, 
a criminal sanction levied by the state for .'dilure to 
report. The fine and jail sentence could be set at any 
level • 

Subsection (b) 9 however , clears the way for a civil 
suit on behalf of the child for damages caused by the 
willfull failure to report. Previously, a suit for dam- 
ages on behalf of the injured child was via the route of 
"negligence per se," which often proves complicated and 
lengthy. 

Twenty-nine states now provide criminal sanctions 
for failure to report suspected abuse. 

In task force discussions, several members expressed 
significant reservations about recommending penalties for 
failure to report, arguing that the establishment of lia* 
bility for failure to report might tend to result in over- 
reporting by those fearing possible legal action. They 
felt that many reports might be motivated more by a fear 
of legal incrimination and penalty rather than real concern 
for the welfcure and well-being of a child. It was also felt 
that the establishment of penalties for failing to report 
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might instill a fear on the part of individuals to become 
involved at all, and that a legal penalty for failiire to 
report might foster the inclination toward minding one's 
ovm business, thus defeating the intent of the legislation* 
Instead of establishing penalties, it was felt that efforts 
should be directed at breaking down the barriers of resis- 
tance to reporting. This could best be achieved by per- 
sistent and continuing educative effort to sensitize the 
mandated and nonmandated public as to the seriousness of 
the problem and the importance of reporting* 

On the other side of the argument there were equally 
strong arguments that penalties for failure to report would 
not result in overreporting and that there is no substan-* 
tial evidence to support the arguments against penalties. 
It was felt that inclusion of a penalty for failure to re- 
port, rather than increasing resistance to reporting, would 
have the opposite effect. Doubt was expressed that from 
a pragmatic point of view anyone would be prosecuted for 
failure to report in a one-time situation, because a diag- 
nosis is too subjective. And there have been cases where 
pediatricians have been sued civilly for failure to report. 
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Section 12. The Guardian Ad Litem . 

(a) The Courts in every case filed under this 
Act, shall appoint -=» 7"-ardia/i litem for the child. The 
guardian shall bo given access to all reports relevant to 
the case and to eny reports of examination of the child *s 
parents or other custodian pursuant to this Act. The 
guardian ad litem shall, in general, be charged with the 
representation of the child ^s best interests. To that 
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These cases involved children who were seen more than 
once and abuse was readily apparent* 

After weighing the argxiitients pro and con— both of 
which have merit— it was decided to include in the sug- 
gested legislation the section which provides for penal- 
ties for failure to report but to emphasize in the accom- 
panying comments the significant differences of opinion 
on this question. 

There was no disagreement, however # concerning the need 
to educate the public about the extent of the problem and 
what should be done in the event Lhat individuals do become 
involved in reporting cases of child abuse and neglect. 

Guardian Ad Litem . This section is intended to give 
every abused, sexually abused and neglected child his own 
spokesman. The language requiring the appointment of a 
guardian ad litem does not require thdl the guardian ad 
litem be an attorney. However, the assumption is that 
any court appointment will be an attorney. When proceed- 
ings are initiated under this act, the appointment of the 
guardian ad litem is not discretionary with the court. 
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end, he shall make such further investigation that he 
deems necessary to ascertain the facts, to interview wit- 
nesses, examine and cross-examine witnesses in both the 
adjudicatory and dispositional hearings, make recoimenda- 
tions to the court and participate further in the proceed- 
ings to the degree appropriate for adequately representing 
the child. 

(b) At any time after the completion of the 
adjudicatory hearing of a case of child abuse, sexual 
abuse or neglect and a finding of dependency therein, 
the court may, on its own motion, or the moticm of the 
guardian ad litem, order the examination by a physician, 
psychologist or psychiatrist, of any parent or other per- 
son having custody of the child at the time of the alleged 
abuse, sexual abuse or neglect, if the court finds such 
an examination is necessary Ly the proper determination 
of the dispositional hearing of the case. The disposi- 
tional hearing may be continued pending the completion 
of such examination. The physician, psychologist or psy- 
chiatrist conducting such an examination may be required 
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Currently 29 states require that an attorney be ap- 
pointed to represent the child's interests, but this section 
goes a few steps further. A guardian ad litem, by defini- 
tion, is more than a lawyer. He is a guardian of the child 
in terms of present legal proceedings and a conduit through 
which the child's long-range interests are protected and 
provided for. 

To provide the guardian ad litem the tools necessary 
for accomplishing th'^se ends, he is given access to all 
relevant records and reports pertaining to the suspected 
abuse; he is entitled to make his own investigations; to 
examine and cross-examine all witnesses; to call his own 
witnesses. Also, he may move that the suspect parties be 
required to undergo a physical, psychological or psychia- 
tric examination when the proceedings move beyond an ad- 
judicatory hearing. The provisions of Section 9 and Section 
12, read together, will provide the court with psychiatric 
evaluations of both the child and his caretaker. This is 
consistent with the purpose of taking a curative and pre- 
ventive approach to the problem and not a punitive one. 
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to testify in the dispositxonal hearing concerning the 
results of such examination and may be asked to give his 
opinion as to whether the protection of the child requires 
that he not be returned to the custody of his parents: or 
other persons having custody of Jiim at the time of the 
alleged abuse ^ sexual abuse or neglect. The rules of 
evidence as provided by law shall apply to such testi- 
mony except that the physician ^ psychologist or psychi'^ 
atrist shall be allowed to testify to conclusions reached 
from the hospital f medical ^ psychologicial or laboratory 
records f tests or reports , provided the same are produced 
at the hearing. Persons so testifying shall be subject 
to cross-examination as are other witnesses. No evidence 
acquired as a result of any such examination of the parent 
or any other person having custody of the child may be 
used against such person in any subsequent criminal pro- 
ceedings against such person or custodian concerning the 
abuse or nonaccidental injury of the child. 

ALTERNATIVE. In all hearings the judge of the 
juvenile court shall appoint a guardian ad litem who shall 
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The guardian ad litem's recommendations are not 
binding on the court. His role is akin to that of 
amicufi curiae^ but the better he does his job, the 
more precise his formulation of the problem and the 
more appropriate his recom^^endations — the more likely 
the court is to agree. The guardian ad litem is an ex- 
cellent vehicle to insure that all persons with knowledge 
testify, that all facts are ferreted out for the court's 
determination and all possible dispositions are made 
available for consideration by the court. 
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be an attorney at law to appear for , represent and defend: 

(a) A child who is the subject of proceedings 
under this Act; or 

(b) A parent who is a minors or who is a men-- 
tally ill person or otherwise incompetent f and whose child 
is the subject of proceedings under this Act. The guard^ 
ian ad lit&n shall make an independent investigation of 
the facts and representations made in the petition and he 
may be allowed a reasonable fee for such services f to be 
fixed by the juvenile court and taxed as costs in such 
proceedings; such costs may be taxed to the parent, con- 
servator, or custodian, or they may be taxed to the county 
and paid out of the county general fund* [Kans. Stat. 
Ann., §338-821 (1972)] 

Section 13. Establishment of a Central Registry . 
A. 

(1) There shall be established a 
statewide central registry for child abuse, 
sexual abuse and neglect made pursuant to 
this Act. 
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Central Registry , This section would create a state- 
wide central registry to collect and record reports of 
suspected child abuse, sexual abuse and neglect so that 
the records may be used for research purposes, to track 
abusive parents and children when they "shop" for doctors 
or hospitals and for use in evaluating the condition of 
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(2) There shall be a single statewide 
telephone number that all persons^ whether 
mandated by law or not, may use to report 
cases of suspected child abuse, sexual 
abuse and neglect and that all persons 

so authorized by this Act may use for de- 
termining the existence of prior records 
in order to evaluate the condition or cir-^ 
cumstances of the child before them. Such 
oral telephone reports shall immediately 
be transmitted by the central registry 
to the local child protective services. 
If the records indicate a previous report 
concerning the subject of the report or 
other pertinent information, the appro^ 
priate local protective agency shall be 
notified of these facts. 

(3) The central registry shall con-^ 
tain, but shall not be limited to: all 
information in the written report; record 
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of the final disposition of the report 
including services offered and services 
accepted; the plan for rehabilitative 
treatment; the names and identifying data, 
dates and circumstances of any persons re- 
questing or receiving information from the 
registry; and any other information which 
might be helpful in furthering the purposes 
of this Act. 

(4) Reports made pursuant to this Act, 
as well as any other information obtained , and 
reports written or photographs taken con- 
cerning such reports; in the possession of 
the department shall be confidential and 
shall be made available to (a) a physician 
who has before him a child whom he reason- 
ably believes may have been abused, sexually 
abused or neglected; (b) a person authorized 
to place a child in protective custody when 
such person has before him a child whom he 
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A penalty is provided for the unlawful release 
of information* 

Previously, one of the greatest obstacles in requir- 
ing professionals to report suspected abuse was the argu-' 
ment that reporting by itself was inconsequential. Unless 
some affirmative action was taken when the report was made, 
the act of reporting by itself was virtually useless. This 
section provides for a complete analysis of action taken 
following the report of suspected abuse upon request of 
the person mc..cing the initial report. The rationale is 
that access to such a report will provide feedback to per- 
sons required to report, thus reinforcing such reporting 
behavior. The report can also be used as a measuring stick 
to evaluate local child protective services • 

Subsection (4) takes into consideration that persons 
who are abused in their childhood often grow up to be par- 
ents who abuse their own children. For this reason, re- 
cords which were sealed may be referred to when it is shown 
that the suspected abused child is the offspring of a per- 
son who was, himself, abused as a child. 
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reasonably believes may have been abused^ 
sexually abused and /or neglected and such 
person requires such information to deter-- 
mine whether to place such child in pro- 
tective custody; (c) a duly authorized 
agency having responsiblity for the care 
or supervision of the subject of a re- 
port; (d) any person who is the subject 
of a report; (e) a court where it deter- 
mines that such information is necessary 
for the determination of an issue before 
the court; (f) any person engaged in bona 
fide research. 

After a child ^ who is the subject of 
a report f reaches the age of 18 years, 
access to a child ^s record under subsec^ 
tions A and B of this section shall be 
permitted only if a sibling or offspring 
of such child is before such person and 
is a suspected victim of child abuse, 
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Part (3) of subsection A requires that individuals 
requesting information from the central registry on a par- 
ticular child be listed under that child's name in the 
central registry. The assumption is that anyone who re- 
quests information from the central registry has reasonable 
cause to suspect abuse and that these suspicions may be 
beneficial to some other person trying to make a deter- 
mination of whether or not the child has been abused* 

Finally, subsection B of Section 13 takes into con- 
sideration the fact that people today often move across 
state lines as well as county lines. It is intended that 
subsection B will provide the groundwork for cooperation 
and communication among states so that abusive and poten- 
tially abusive parents may be tracked as they move across 
the country. Several states now provide for exchange of 
child abuse reports, among them Alaska, Louisiana and 
Oregon. 

For purposes of comparison, the Texas statute on this 

subject follows: 

There shall be established and maintained in 
Austin, Texas, by the Texas State Welfare 
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sexual abuse and/or neglect. In addition, 
a physician or person in charge of an in^ 
stitution or agency making a report shall 
receive, upon request, a summary of the 
findings and action taken by the local 
child protection agency in response to 
the report. The amount of such detail 
shall depend upon the sources of the r ex- 
port and shall be established by regula- 
tions created by the commissioner of the 
central registry. However, under no cir-- 
cumstances shall the information be re- 
leased unless the person^ s or official's 
capacity is confirmed by the department 
and the released information states whether 
or not the report is founded or unfounded. 
A person given access to the names or other 
information identifying a subject of the 
report, except the subject of a report, 
shall not divulge or make public such 
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Department, a central registry of reported cases 
of child abuse and/or neglect. The department 
may adopt such rules and regulations as may be 
necessary in carrying out the provisions of this 
section; specifically, such rules shall provide 
for cooperation with local child service agencies, 
including but not limited to hospitals, clinics 
and schools and cooperation with other states in 
exchanging reports to effect a national registra- 
tion system. iTex. Family Code, Title 2, §34.06 
(1973)] 

The language of the Texas statute makes little provi- 
sion for who shall have access to the information, what in- 
formation shall be recorded and provides few safeguards to 
prevent abuse of the confidential nature of the information. 
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identifying information unless he is the 
district attorney or other law enforcement 
official and the purpose is to initiate 
court action* 

(5) Unless an investigation of a re^ 
port conducted pursuant to this Act deter-^ 
mines there is some credible evidence of 
alleged abuse ^ sexual abuse or neglect, 
all information identifying the subject 

of the report shall be expunged from the 
central registry forthwith. 

(6) In all other cases , the record 
of the report to the central registry shall 
be sealed at no later than 10 years after 
the subject child^s 18th birthday • Once 
sealed, the record shall not otherwise be 
available, unli^ss the commissioner of x^ne 
central registry upon notice to the subjects 
of the report, gives his personal approval 
for an appropriate reason. In any case. 
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and at any time, the commissioner may amend , 
seal or expunge any record upon good cause 
shown and notice to the subjects of the 
report . 

(7) At any time, the subject of a 
report may receive , upon request , a report 
of all inforrt:itlon contained in the central 
registry; provided f however ^ that the com^ 
mlssioner is authorized to prohibit the 
release of data that would identify the 
person who made the report or who cooper-- 
ated in a subsequent investigation which 
he reasonably finds to be detrimental to 
the safety or interests of such person. 

(8) At any time, subsequent to the 
completion of the investigation f but in 
no event later ^han 90 days after the re- 
ceipt of the report f a subject of the re- 
port may lequest the commissioner to amende 
seal or expunge the record of the report. 
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If the commissioner refuses or does not 
act within a reasonable time^ but in no 
event later than 30 days after such request, 
the subject shall have the right to a fair 
hearing to determine whether the record of 
the report in the central registry should 
be amended or expunged on the grounds that 
it is inaccurate or it is being maintained 
in a manner inconsistent with this Act. 
The appropriate local child protective 
agency shall be given fair notice of the 
hearing. The burden, in such a hearing, 
shall be on the department and the appro^ 
priate local child protective services. 
In such hearings, the fact that there was 
such a finding of child abuse, sexual abuse 
or neglect shall be presumptive evidence 
that the report was substantiated . 

(9) Written notice of any amend-- 
ment or expungement made pursuant to the 
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provisions of this Act, shall be served 
on each subject of such report and to the 
appropriate local child protective service. 
The latter, upon receipt of such notice, 
shall take similar action regarding any 
central local registry for child abuse, 
sexual abuse and/or neglect. 

(10) Any person who willfully permits 
and any other person who encourages the re^ 
lease of data or information contained in 
the central registry to persons not per-- 
mitted by this Act, shall be guilty of a 
Class A misdemeanor . 

The central registry may adopt such rules 
and regulations as may be necessary to en- 
courage cooperation with other states in 
exchanging reports to effect a national 
registration system. 
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Section 14. Authorization for Appropriations . 

There are hereby authorized to be appropriated 
such sums as may be ne^cessary to effectuate the purposes 
of this Act. 

Section 15. Effective Date . This Act shall take 

effect 
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Appendix B: NOTES ON LEGAL REFERENCES 

For those who criay wish to refer to the specific state statutes which were 
the basis for various lanquaqe in the suggested legislation* the following 
references are <^iven, keyed to section and page numbers- Additional or related 
references on the sawe subject are given as indicated. 

Section 2. Definitions 
Page 20: "child." See: Md. Code Ann. §27-37 (A^ (B) (2) (1973), 
Paqf* 20: "abuse." This is a combination of: Conn. Gen. Stat. Ann. 

§17-38 (a) (1973) and La. Rev. Stat. §14-403 (b) (1973). 

A n'imber of states have made direct reference to and have 

^3c fined abuse to include emotional abuse. For reference see: 
* Vela. Code ;mn. §'0-1002 (1972); La. Rev. Stat. §14-403 (a) and (b) (3) 

(1973); Kans. Stit. Ann. §38-717 (1972); Tenn. Code Ann. §37-1203 (1973) j 

and Tex. Family Code. Title 2, 5*^4.02 (1973). 
Page 22: "neglect." See: La. Rev. Stat. §14-4-3 (b) (4) (1973). 
Page 24: "unfounded report." See: McKinney's Con sol . Laws of N.Y., Soc. Serv. , 

Title 6. §§412 ($) (1973). 
Page 24: Fcr other definitions of a child incorporating a physical or mental 

disability see: Dela. Code Ann. §10-1002 (1972); Nebr. Rev. Stat* 

§28-481; and Paige's Ohio Rev. Code §2151.42.1. 

Section 3. Persons Mandated to Report 
Page 26: The basic format for Section 3 has been borrowed from the New York 
act. See: McKinney's Consol. Laws of N.Y., Soc* Serv.« Title 6, 
§§414 (197 3). 

Provision for the report of conditions or circumstances wiiich 
would reasonably result in abuse has been borrowed from the Cclorado 
mandatory ^porting statutes. See: Colo. Rev. Stat. §22-10-2 (1972). 
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For the California law on persons mandated to report see: West's 
Ann. Cal. Code. W<Mf. & Inst., §Sin<^1.5 (1^12). 

For legislative lanquat4i» concern ina sexual abuse see the follow- 
ing state statutes; Ala. Code §27-21 (1972); Colo. Rev. Stat. 
§22-10-1(4) (1972) (sexual molestation); Conn. Gon. Stat. Ann. 
§17-38 (b) (1973) (st^xual molestation); and Idaho Code §16-1625(Tn) (1973). 

Section 4. Mandatory Reporting to a Medical Examiner 
and a Post-Hortem Investigation 
rage 32 1 The language of this section is based on the New YorJc statute. See: 
McKinney's Consol. Laws of N.Y. , Soc. Serv. • Title 6, §§418 (1973). 

For various statutes requiring reports by coroners and medical 
examiners see the following: Colo. Rev. Stat. §22-10-1(4) (1972); 
III. Stat. Ann. §23-2042; Ky. Rev. Stat. §199.335(2) (1973); and 
Rev. Wash. Code Ann. §22.44.330(1) (1972). 

Section 6. Protective Custody 
This language is also based on the New YorJc statute cited in Sectxon 4. 

For various statutes concerning the right of a physician or the 
head of a hospital, clinic or similar institution to retain custody 
see the following: Conn. Gen. Stat. Ann. §17-38 (b) (197 3); Ky, Rev. 
Stat. §199.335(4) (1973); Gen. Law of Mass. §119-39(A) (1972) j Mich. 
Stat. Ann. §14.546(1); N.J. Stat. Ann. §9:6-8:16 (1973); Md. Code 
Ann. §27-35 (A) (F^) (1973); Tenn. Code Ann* §37-1204 (1973); 
Gen. Stat. N.C. §110-118 (d) (1972). 

Section 7. Reporting Procedures 
Pa-:agraphs (a), (b) and (d) are from the New York statute. See: 
McKinney's Consol. Laws of N.Y., Soc. Serv* # Title 6, §§415 (1973). 

For the state statutes concerning the content of reports seet 
Conn. Gen. Stat. Ann. §17-38 (c) (1973); Oro. Rev. Stat. §418.775; 
and W. Va. Co ut-9-6A-2. 
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Section 8» Duties of the Department Open Receipt of the Report 

Page 48 Paragraphs (a) through (c) are from the Texas statute cited. For 
through 

Pago 5u: similar approaches sc^* the following; La. Rev. Stat. §14-40 3 (g) 

(lf>73); Tenn. Code Ann. §37-1206 (1973)? and Gen. Stat. N.C. §110-118(b). 

Section 9. Immunity rrom Liability 
Page 54: This language is based on the New York statute. See: McKinney's 
Consol. Laws of N.Y., Soc. Serv. , Title 6, §§419 (1973). 

Section 10. Abrogation of Privileged CoiPmunications 
Page 56: This language is based on the Texas statute. See: Tex. Family Code, 
Title §14.03 (1973) . 

Section 11. Penalty for Failure to Report 
Page 58: This language is based on the New York statute. See: McKinney's 
Consol. Laws of N.Y., Soc. Serv. , Title 6, §§420 (1973). 

Section 12. The Guardian Ad Litem 

Page 64 Paragraphs (a) and (b) are based on the Colorado statute. See: Colo, 
and 

Page 66: Rev Stat. §22-10-8(3) (1972) and Co3o. Rev. Stat. §22-3-5 (1972:. 

Colorado is not the only state which reguires a guardian ad litem 
be appointed to protect the child's interests. For other examples see: 
Kano. Stat. Ann. §38-821 (1972): ""enn. Code Ann. §37-248 (1973) j and 
McKinnt^y's Consol. Laws of N.Y., Family Court Act, §1043 (1973). 

Section 13. Establishment of a Central Registry 

Page 70 SuL ;ection A is based on the New York statute. See: McKinney's 
through 

Pag, 86: Consol. Laws of N.Y., Soc. Serv. , Title 6, §§422 (1973). 

Page H6: Subsection B is based on the Texas statute. Seex Tex. Family Code, 

Title §34.06 (1973) . 

A number of states provide for the cooperation and exchange of 

child abuse reports. For examples see: Alas. Stat. §47, 17, 040(b) (1972); 

La, Rev. Stat. §14-301 (h) (1972): and Ore. Rev. Stat. §418.770. 
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Publications of the ECS Early Childhood Project: 
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EARLY CHILDHOOD PROGRAMS FOR MIGRANTS: Alternatives for 
the states (May 1972: $1) 
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MENT Suggested legislative alternatives (December 1972: $1) 
EARLY CHILDHOOD PLANNING IN THE STATES: A handbook for 
gathering data and assessing needs (January 1973: SI ) 
EARLY CHILDHOOD PROGRAMS IN THE STATES: Report of a De- 
cember 1972 conference (March 1973: $1) 

CHILD ABUSE AND NEGLECT: Alternatives for State Legislation (De* 
cemb ■ 1973: $2 50) 

EARLY CHILDHOOD PROJECT NEWSLETTER (published occasionally: 
no charge). 



ecs steering committee 

1973-1974 

Chairman 

Governor Reubtn 0*U* As^kew, Florida 

yU e Chairman 

Hope Kading, Chairman, State PTA Legislative Committee, Idaho 

Chairman-Eieci 
Governor David Hall, Oklahoma 

Treasurer 

Senator Bennett Katz, Maine 

Secreiary 

endell H. Pierce, Education Commi!ision of the States 

Members 

Governor J* James Exon, Nebraska 
Governor John J. Gilligan, Ohio 
Governor Christopher S* Bond, Missouri 
Governor Arch A* Moore Jr«, West Virginia 
Governor Winfieid Dunn, Tennessee 
Governor Bruce King, New Mexico 
Governor Otis R« Bowen, Indiana 
Senator Gilbert E« Bursley, Michigan 
Senator Gordon Sandison, Washington 
Senator Hunter B« Andrews, Virginia 
Representative Darvin Allen, Kentucky 
Representative Max H« Homer, Pennsylvania 
Representative John H« Ewing, New Jersey 
Assemblywoman Constance E« Cook, New York 
James E* Stratten, Chief, Division of Apprenticeship Standards, California 
W arren G* Hill. Chancellor of Higher Education, Connecticut 
Robert H* McBride, President, State Board of Education, Delaware 
Richard H* Kosaki, Chancellor, W est Oahu College, Hawaii 
William P* Robinson Jr*, Associate Commissioner, Department of Education, Rhode Island 
Dale P. Pamell, State Superintendent of Public Instruction, Oregon 
Sue Healy* Teacher* South Junior High School, Rapid City, South Dakota 
Eidra M* Shulterbrandt, Trustee College of the Virgin Islands 
Robert S* Babcock, Provost, Vermont State Colleges 
The Very Reverend John P. Raynor, President, Marquette University, Wisconsin 
Cameron P* W est. Executive Director, State Board of Higher Education, Illinois 
Joseph M* Oonin, Secretary of Educational Affairs, Massachusetts 
Karl F* Grittner, Principal, Johnson High School, Minnesota 
Cyril B* Busbee, State Superintendent uf Education, South Carolina 
Bill J* Priest, Chancellor, Dallas County Junior College District, Texas 

Advisory embers 

Governor Edwin Edwards, Louisiana 
Governor Rafael Hernandez Colon, Puerto Rico 
Governor Stanley Hathaway, Wyoming 
Senator Joseph C* Harder, Kansas 
Representative Pete Tumham, Alabama 
Representative Floyd M* Sack, Colorado 
Representative B* G* Hendrix, Arkansas 
Marion D* Thorpe, President, Elizabeth City State L-niversity, North Carolina 
W iiliam P* Btttenbender, Chairman, State board of Education, New Hampshire 
Katherine Hurley, Chairman, State Board of Education, Alaska 
Mr« *^ay E* Milli^r, Member, North Dakota Board of Education 
Darid J* Long, Executive Director, L tah School Boards Association 
Mrs* M. Richmond Earring, Member, Baltimore City School Board, Maryland 





Education Commtssioh of the States 



Itm Education Commission of the States »» a nonprofit organization 
formed by iiteratate compact in 1966. forty seven states and tern 
tttriaa a;* Apw mamtwrs. ita goal « to further a working relationship 
among ttai* govvtmora. lagialators ami educators for the improve- 
mmi ol Mlucation. Thla raport ia an outcome of one of many Com 
miaaion undaitaidnga at ail iavais of education. The Commission 
officaa ara locatad at 300 Lincoln Tower, 1860 Lincoln Street. 
Oanvar/ColorMo 80203. 




